John Holden testified   that   the  usual   practice was   to reassign miners  to
their  former  stopes.     Also,   Holden  stated   that   larger  stopes  earned  the
miners  more money  than   the   smaller  ones.     Holden  signed  a  statement   to   the
effect   that  he  would have   felt   discriminated  against   if Jenkins had  been
put   in  stope 4114   and  he had   been  assigned  to 4222 to   finish   it   (Exhibit
P-9).     However,   at   the hearing,   Holden claimed  he  was   coerced   into   signing
it.     Cassell Koepke  testified   that  nine  out  of  ten times miners will  be
reassigned  to  their   former  stopes.     Terry Koepke testified  that  usually
miners   are  returned  to  the  stopes  they   formerly worked   in but   that   it   is
not  always  the  situation.     Dan Vilardi   admitted on cross-examination that
one of  the  reasons   that  the mining  cycle  was not  completed   as   soon   as  had
been expected   in  stope 4222 was  due  to  Jenkins  being  absent   for   a week to
attend his   father's   funeral   and   that   he  didn't   expect   Holden  and Rice   to be
pulled  out  of 4114 before   they had   finished working  that   stope.

From the conflicting  testimony of miners  regarding stope   assignment a,
I  find  that  the policy  as  described by  Short was most  credible,     A review
of Exhibit P-7  consisting of 41 pages  of  stope   assignments,   sand   fill
completion dates,   and   crew assignments   prepared by Ron Short   from  the
operator's  records   support   the  argument   of Day Mines   that   crews   are  not
assigned  to  permanent   stopes   and  that   availability of   stopes   and   crews   are
both   factors   in making  this   decision,

I have  considered Jenkins's   argument  that  the  failure  to  return him to
his  former  atope  assignment  must be  examined   in the  light   of direct   and
circumstantial  evidence   surrounding  the   incident,   and  particularly  in view
of the  tests   enumerated   in Phelps  Dodge,   supra  (Pet's   Brief,   page  7);   that
is,   the  effect   that  Jenkins's   safety  complaints had  on the  operator's
decision  in  this matter.     These  tests   assume   that   such  action was   an
adverse  action,   which  1   find   is  not   substantiated.     Even  assuming
that   the  stope  assignment  was  partly based upon   animus  of  the  operator  over
Jenkins's   safety complaints,   the  argument  would  nevertheless   fail  on  its
merits   in  light  of Day Mines  defense  and  argument  that the  evidence   shows   a
business  justification   for   such  action which   is  not   pretextual   and  neither
incredible  or  implausible.     Chacon v.   Phelps  Dodge Corp.,   supra.

I  find  that   the  weight   of   the  evidence  supports  Day Mines   contention
that   their   actions   in  this   instance were motivated  by  the  time   schedules   as
to  the  availability  of miners  and  stopes   and   the  requirements   for  continued
production in the mine.     Stope 4114 became available   for mining on January
23,   1981  and Jenkins  was  not   finished   in 4222 until  February  17,   1981  which
would  cause measurable  loss   of  production if  the stope was   to  remain  idle
during  that   time,

I   am not  persuaded by  Jenkins's   argument   that his  having  been   assigned
for  the  two previous  mining   cycles   in 4114 was  evidence   that   this  was   to  be
his  permanent   stope.     That  he had been  given  some  assurance   that  he  would
return to  this  stope was   conditional  on his   finishing the mining  cycle  in
4222 which  was  delayed by his   absences.     Considering  all   of  these   facts
together,   Day Mines   explanation  is  not   incredible or implausible,   and  1
find,   not  discriminatory.

501being posted and no objection was  raised.     The
